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MW/ ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
16.09.2019 passed by the Commissioner of Income Tax (Appeals)-28,
Mumbai [hereinafter referred to as the “CIT(A)”] relevant to the A.Y.
2011-12 wherein the penalty levied by the AO has been ordered to be

confirmed.
2. The assessee has raised the following grounds: -

“1. On the facts and in the circumstances of the case and in law,
the learned Commissioner of Income Tax erred in confirming
penalty u/s 271(l)(c) of the Income Tax Act, 1961 amounting to
u/s. 1,11,395/- levied by Income Tax Officer which has been
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levied without considering the fact that there has been no
concealment within the meaning of concealment given in the
Income Tax Act, 1961.

2. On the facts and in the circumstances of the case and in law,
the learned CIT(A) erred in confirming the penalty levied by
income Tax Officer and coining to the conclusion that there is a
concealment which has been done without considering the fact
that the appellant had purchased the material, he had utilized
the same partially, he had rejected the balance of the material
being of inferior quality, he had made part payment for the
guantity consumed and had refused the payment of the balance
amount as the goods purchased were not of adequate quality
and had written back by crediting the amount to the Profit and
Loss account in later year to the extent of Rs.7,24,081/- and
accordingly the net debit in profit and loss account being
substantially less than amount of disallowance retained by
CIT(A) in quantum appeal.

3. On the facts and in the circumstances of the case and in law, the
learned CIT(A) erred in confirming the levy of penalty which has
been done without making specific allegation as the alleged
notice u/s 274 r.w.s. 271(1)(c) did not contain any specific
allegation or reason for issue of notice of concealment and
accordingly the same was bad in law and hence order of penalty
is not maintainable.

4, Your appellant craves leave to add to, amend, alter or delete
any of the above grounds as may be advised."

3. The brief facts of the case are that the assessee filed its return of
income on 29.09.2011 declaring total income to the tune of Rs. Nil. The
assessment was completed u/s 143(3) of the I. T. Act, 1961 on 24.03.2014
determining assessed income to the tune of Rs. Nil wherein purchase from
M/s. Vatsa Enterprises was treated as bogus purchase and disallowed and

reduced from work-in-progress (WIP). The penalty proceeding was
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initiated. Notice was given and after the reply of the assessee, the penalty to
the tune of Rs.1,11,395/- was levied. Feeling aggrieved, the assessee an
appeal before the CIT(A) who confirmed the penalty, therefore, the

assessee has filed the present appeal before us.

5. We have heard the argument advanced by the Ld. Representative of
the Revenue and perused the record. We noticed that the AO has levied the
penalty on account of raising the addition on the bogus purchase. The
income was estimated and addition was raised. No penalty is leviable
when the income has been estimated. In this regard, we find support
of the decision of Hon’ble Punjab & Haryana High Court in the case of
Harigopal Singh Vs. CIT (2002) 258 ITR 85 (P & H). We also find
support of the decision of the Hon’ble Gujarat High Court in the case of
National Textiles Vs. CIT 2001 164 CTR 2009 (Guj) in which it is
specifically held that the penalty is not leviable when the profit was
estimated on estimation basis. Taking into account all the facts and
circumstances of the case, we are of the view that the finding of the
CIT(Appeals) is not liable to be sustainable in the eyes of law. Accordingly,
we set aside the finding of the CIT(A) on the issue and delete the penalty.

5. In the result, the appeal filed by the assessee is hereby allowed.

Order pronounced in the open court on 27/07/2021
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